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   IN THE DISTRICT COURT OF THE  

PONCA TRIBE OF OKLAHOMA 

  

PONCA TRIBE OF OKLAHOMA  )  

Plaintiff,  )  

      ) CASE NO. CIV-2023-023 

vs.      )   

      ) 

PONCA TRIBE OF OKLAHOMA  ) 

ELECTION BOARD    ) 

Defendant.  )  

  

PONCA TRIBE’S EMERGENCY MOTION FOR JOINDER OF SPECIAL ELECTION 

BOARD AND TEMPORARY RESTRAINING ORDER/PRELIMINARY INJUNCTION 

 

 In accordance with the Ponca Tribe’s Formal Rules of Civil Procedure Rule 19 and 

Informal Rules of Civil Procedure I-9, Plaintiff, the Ponca Tribe Business Committee 

(“Plaintiff,” “Tribe,” or “Business Committee”), acting through undesigned counsel, files this 

motion to join the Special Election Board in this action and seeks a temporary restraining order 

to compel the Special Election Board to remove General Election candidate Carla Carney from 

the list of certified candidates for the scheduled June 22, 2024 General Election. Joinder of the 

Special Election Board is warranted because it has been appointed by this Court to administer the 

2024 General Election.  

In its role of administering the General Election, the Special Election Board currently 

violates § 5.5 of the Election Ordinance by listing Carla Carney as a certified candidate for the 

June 22, 2024 General Election for a four year term on the Business Committee. This 

certification is unlawful because Ms. Carney’s seat on the current Business Committee is not 

vacant, as she is still in litigation over this seat, and Ms. Carney cannot simultaneously run for a 

new four year term on June 22, 2024, while also still occupying, although it is in dispute, her 

current seat on the current Business Committee. Because the Special Election Board is currently 
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violating the Election Ordinance, this Court should grant this emergency request and order the 

Special Election Board to remove Carla Carney from the list of certified candidates. In support of 

this motion, the Plaintiff offers the below Memorandum of Points and Authorities and exhibits.  

MEMORANDUM OF POINTS AND AUTHORITIES 

1. Procedural history of case 

a. Court orders the Election Board to conduct the General Election. 

This case started on November 9, 2023, when the Plaintiff filed a Petition and 

Application for Injunction and Motion for Temporary Restraining Order, seeking to stop a recall 

election scheduled for December 16, 2023, by the Election Board. This recall election was 

scheduled to recall Chairman Oliver Littlecook, Vice-Chairman Robert Collins, and Business 

Committee member Matilda DeLaGarza. On November 9, the Court issued an Ex Parte 

Preliminary Injunction ordering that all actions related to the recall petition were to cease until a 

show cause hearing scheduled for November 14, 2023.  

The Court held a show cause hearing on November 14, 2023, after which the Court made 

a number of findings and orders. Importantly, the Court ordered the Election Board to “begin the 

process of preparing for the general election and shall at all times follow the provisions of the 

Ponca Election Ordinance.” November 14, 2023 Order, 2. 

b. This Court has previously ordered the Election Board to comply with the 

Election Ordinance in preparing for the General Election.  

 

In preparation for the General Election, the Election Board held a candidate filing period 

for one day—the day after Thanksgiving—November 24, 2023, for only two hours. Disagreeing 

with this action, on January 11, 2024, the Tribe sought relief in this Court and filed a “Motion to 

Compel Compliance” with the Court’s November 14, 2023 Order ordering the Election Board to 

reopen the candidate filing period. This motion was sought because the Election Board violated 
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the timing requirements of the time period to register candidates, wherein the Election Board 

opened the registration prematurely and in violation of the law. The Court ruled that the Election 

Board violated the Election Ordinance, granted the Plaintiff’s motion, and ordered the Election 

Board to reopen the candidate filing period. See January 27, 2024 Amended Order Sustaining 

Petition for Injunction, 2 (“On the basis of admission, the Court once again ordered the 

procedures nullified and directed the Election Board to restart its process and to follow the 

procedures required in the election ordinance and in the Constitution of the Ponca Tribe of 

Indians.”). 

c. Business Committee suspends Election Board members, both parties seek 

BIA assistance to administer the General Election, and the BIA agrees to 

administer the Election.  

 

On January 30, 2024, the Tribe’s Business Committee, exercising its authority under the 

Election Ordinance, § 2.10(A), served a Written Notice of Suspension to Election Board 

members Violet Rhodd, Beverly Brown, Elizabeth Graves, an Emily Smith. The notice set a 

hearing for February 9, 2024, at which time the Business Committee would voter whether to 

suspend the four members or not. Soon after this notice was issued, on February 5, 2024, the 

Election Board filed an “Application for BIA to Run or Oversee the Election.” In this filing, the 

Election Board asked “the Court to order the Plaintiff [Business Committee] to request the BIA 

to run the upcoming March election as soon as possible.” Application, 2.  

On February 9, 2024, the Business Committee held a suspension hearing for the Election 

Board members and voted to suspend the four members. Resolution #06-02092024. Due to the 

suspension, the Election Board had just one Board member remaining. Thus, the Election Board 

could not function due to the lack of a quorum, which requires three Election Board members. 

Election Ordinance, § 2.4 (C)(no official action can be conducted “unless a quorum of three (3) 
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Board members his present.”). Because of this, the Business Committee passed Resolution #07-

020924, which sought “assistance from the [BIA] to administer the upcoming General Election 

set for March 16, 2024.”  

In an order dated February 12, 2024, the Court issued an “Order Confirming Agreement 

of the Parties” which memorialized both parties position that the BIA administer the General 

Election, with the Court noting there “is no evidence which would make such assistance from the 

Bureau of Indian Affairs unlawful.” Order, 1.  

On March 6, 2024, the BIA communicated to Plaintiff by letter that the BIA agreed to 

officially administer the General Election. March 6, 2024 Letter. In their justification for taking 

on this role, the BIA stated that the parties requested this action, and that the BIA’s assistance 

“was in the best interest of the Tribe.” March 6, 2024 Letter, 1. Notably, the BIA referenced this 

litigation and the Court’s order which confirmed the agreement of the parties. Id.  By 

administering the General Election, the BIA is bound to follow Ponca law. See Paula Brady v. 

Acting Phoenix Area Director, 30 IBIA 294, 301, 1997 WL 316443, at *6 (noting that the BIA 

“should be guided by the Tribe’s law” in a case involving elections and BIA involvement). And 

when carrying out its duties, the BIA “must show deference to a tribe’s reasonable interpretation 

of its own laws.” Van Zile and Crawford v. Minneapolis Area Director, 25 IBIA 163, 167, 1994 

WL 67931, at *3. 

d. BIA releases certified list of candidates for the General Election, and certifies 

Carla Carney as a candidate, despite Ms. Carney still claiming a right to her 

former seat and seeking reinstatement to this seat.   

 

In their role of administering the election, the BIA has taken over the role of the Election 

Board to certify candidates. In a notice issued on March 15, 2024, the BIA stated the Ponca 

membership will vote to elect candidates to fill four seats that will run for a four year term. On 
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April 17, 2024, the BIA listed its Certified Candidate list for the General Election and announced 

that the new date for the General Election is May 18, 2024. Ex. 1, Certified Candidate List. The 

certified candidate list includes Carla Carney.  

Carla Carney was removed from the Business Committee on November 6, 2023 for 

missing three consecutive Business Committee meetings. The Business Committee took this 

action in accordance with the Ponca Constitution, Article V, § 1 (noting if a Business Committee 

member fails to attend three consecutive meetings, the positions “shall be deemed vacated.”). 

After her removal, on November 28, 2023, Ms. Carney sued the Business Committee seeking 

reinstatement to her seat. See Carney v. Ponca Business Committee et al., CIV-2023-024. The 

Ponca Tribal Court dismissed the action for lack of jurisdiction on February 6, 2024. Ms. Carney 

has appealed this decision and the appeal is ongoing in the Court of Indian Appeals for the 

Southern Plains Region. See Case No. App-24-01.  

Ms. Carney argues that she is still a Business Committee member in her challenge to her 

removal. She explains in Carney v. Ponca Business Committee that she “is still a Business 

Committee Member and entitled to resume her duties as a member and Secretary-Treasurer.” Ex. 

2, Carney Motion to Strike a Portion of Individual Defendants’ Reply Brief, 1-2. The Election 

Board, as previously constituted, took the same position as Ms. Carney. Election Board member 

Violet Rhodd, submitted an affidavit attached to Carney’s filing where she stated that “[t]he 

Election Board has never declared Carla Carney’s seat vacant.” Ex. 2, Ex. A Rhodd Affidavit, ¶ 

7. Ms. Rhodd then stated that the “Election Board does not currently consider that Carla 

Carney’s seat is vacant,” ¶ 12, and furthermore, “[n]othing in the Ponca Constitution or Ponca 

Code prohibits a sitting Business Committee member from running for a Business Committee 

seat of a different term, however the member cannot hold two seats at once.” ¶ 13. Ms. Rhodd 
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then concluded that if Ms. Carney is elected to a four year term, “she will have to resign her 

current seat in writing in order to be sworn into office for a term ending in 2028.” ¶ 14. The BIA 

has assumed the same position, apparently, by allowing Ms. Carney to run for a four-year term 

while also pursuing court action to return to a different seat on the Business Committee.  

e. Business Committee removes BIA from administering General Election; 

Court appoints new Special Election Board to administer the General 

Election. 

 

On May 6, 2024, the Business Committee filed an Emergency Motion for Joinder of BIA 

and Temporary Restraining Order/Preliminary Injunction. The Business Committee filed this 

motion to join the BIA in this lawsuit and sought an order compel the BIA to remove Carla 

Carney as a candidate for the General Election. In response to this motion, the BIA sent a letter, 

dated May 8, 2024, arguing the Court lacks jurisdiction over the BIA because the BIA is carrying 

out a “federal responsibility,” and that the BIA would not be responding to the Business 

Committee’s motion or even making an appearance in the case. A hearing was held on the 

Business Committee’s motion on May 14, 2024, and at this hearing the Business Committee 

informed the Court that the Business Committee would be removing the BIA from administering 

the General Election. The Business Committee’s counsel informed the Court that under Art. 3, § 

2 of the Ponca Constitution, the Court had the power to appoint a Special Election Board. After 

the hearing, the Ponca Business Committee passed Resolution 42-05142024, which ordered the 

BIA to cease assisting the Tribe with the General Election.  In a letter dated May 15, 2024, the 

BIA notified the Tribe that they have “canceled any activities or plans related to the election 

proposed for May 18, 2024.”  

In an order dated May 16, 2024, the Court stayed the General Election until June 22, 

2024. The Court also stated that it would exercise its constitutional authority and appoint a 
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Special Election Board to conduct the 2024 General Election, and ordered the new Special 

Election Board to begin mailing absentee ballots to voters by June 2, 2024. In an order dated 

May 17, 2024, the Court appointed individuals to the Special Election Board. Ex. 3, May 17 

Order. The individuals are Charmaine Baker, Branden Kemble, Wesley Bear, Karen Howe, and 

Jim Roughface. The Special Election Board will be using the BIA’s list of certified candidates as 

its list of certified candidates, and these candidates will be on the ballot for the General Election 

on June 22, 2024. Carla Carney is on this list. 

 

2. Law 

a. Ponca Formal Rules of Civil Procedure, Rule 19, mandate joinder of the 

Special Election Board in this action.  

 

Rule 19A of the Ponca Formal Rules of Civil Procedure state that a “person who is 

subject to service of process and whose joinder will not deprive the court of jurisdiction over the 

subject matter of the action shall be joined as a party in the action if (1) in his absence complete 

relief cannot be accorded among those already parties.” If a person has not been so joined, “the 

court shall order that he made a party.” Id.  

Here, the Special Election Board is required to be joined in this action because it is now 

administering the General Election. Thus, the Special Election Board has taken the place of the 

Election Board, who is a party to this suit. The Business Committee is seeking an injunction to 

compel the Special Election Board to remove Carla Carney from the certified list of candidates 

for the General Election. In “the absence” of the Special Election Board being joined in this suit, 

the Business Committee cannot get complete relief because the other party in this suit, the 

Election Board, is not administering the election. Thus, the Special Election Board must be 

joined for the Tribe to get complete relief, and joinder is necessary. See Ryan v. Cosentino, 793 
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F. Supp. 822, 824–25 (N.D. Ill. 1992) (granting joinder of state of Illinois in suit because without 

joinder “complete relief cannot be accorded among those already parties.”). 

b. The Business Committee meets the requirements of Rule 1-9A to order the 

Special Election Board to remove Carla Carley from the Certified Candidate 

List for the June 22, 2024 General Election 

 

The Tribe seeks an equitable action against the joined party in this suit, the Special 

Election Board, ordering the Special Election Board to remove Carla Carney from the certified 

list of candidates for the June 22, 2024 General Election. The law that governs injunctions, Rule 

1-9A of the Ponca Tribe Rules of Civil Procedure, states that a party may ask for an injunction 

“requiring particular action by another party.” This order “shall be granted if the person 

requesting it shows that there is a good chance that he or she will win the suit and that he or she 

will suffer irreparable loss or injury if the injunction is not issued.” Id.  The law requires the 

Plaintiff to meet two factors for an injunction: (1) a good chance that the Plaintiff will win the 

suit, or show success on the merits, and (2) that the Plaintiff will suffer irreparable loss or injury 

if the injunction is not issued. Plaintiff meets both of these factors.  

i. The Business Committee can show a good chance it will succeed on 

the merits 

 

Under the Ponca Constitution, the Business Committee exercises “all executive, 

legislative, and judicial powers of the Tribe.” Article VIII, § 2A. In accordance with this power, 

the Business Committee enacted an Election Ordinance, and delegated the power to administer 

elections to the Election Board, in accordance with the Ordinance. Election Ordinance, § 1.1(C). 

Importantly, the Election Ordinance states that the Business Committee has the “right to review” 

any action taken by the Election Board (now the Special Election Board) under the Election 

Ordinance. Id. This “right to review” means the Business Committee considers the Election 

Board’s actions and can make a “correction.” Black’s Law Review, 6th ed., p. 1320 (defining 
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“review” to mean “consideration for purposes of correction.”). The Election Board, now the 

Special Election Board, under § 4.3 of the Election Ordinance, is responsible for certifying 

candidates.  

The Ponca Tribe Constitution states that a Business Committee member’s term “shall be 

four (4) years from the date of installation of office.” Article III, § 1. In alignment with the 

Constitution, the Election Ordinance notes that “[a] person elected to serve as a member of the 

Business Committee shall be installed upon administration of the oath of office and shall serve 

the term or remaining term of the seat which he/she was elected or until recalled or removed 

pursuant to the Constitution and this Ordinance. Election Ordinance, § 5.5. The law is clear, once 

elected, a Business Committee member shall serve their four year term until recalled or removed.  

Carla Carney was elected in December 2021. Her term is four years, so her term ends on 

December 2025, unless she is recalled or removed. Ms. Carney has not been recalled or 

removed, as her removal is still pending in litigation. Despite still occupying her seat, the Special 

Election Board lists Ms. Carney as a certified four year candidate for the June 22, 2024 General 

Election for a different seat. This action violates the Election Ordinance, § 5.5, because Ms. 

Carney still has a pending challenge to occupy her current seat. It is nonsensical to allow Ms. 

Carney to run for a new four year term while still occupying her current seat.  

Indeed, former Election Board member Rhodd’s affidavit shows how nonsensical this 

situation is. Ms. Rhodd states nothing is wrong with Ms. Carney running for a four year seat 

while still occupying her current seat, and if she is elected for a four year seat, Ms. Carney can 

simply then choose which seat to resign from. Rhodd Affidavit, ¶ 14. This description defies 

common sense and is not lawful per the Election Ordinance. A candidate can only occupy one 

seat at a time under § 5.5. Ms. Carney cannot run for a new four year term while she still 
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occupies her current seat. If this position was adopted and allowed, any Business Committee 

member could run for a four year seat while halfway through a current term, at the same time.  

ii. Business Committee will suffer irreparable loss or injury if the 

injunction is not issued.  

 

This case involves the upholding of Ponca Tribe law and the integrity of the upcoming 

General Election. The Election Ordinance is clear, the Business Committee has delegated power 

to the Election Board (now the Special Election Board) to administer the General Election, and 

with this delegation, the Business Committee can “review any action.” § 1.1(C). This right to 

review includes the ability to undo unlawful actions taken by the Special Election Board. See 

Black’s Law Dictionary’s definition of review (noting that review entails making a 

“correction.”). Federal courts note that the inability to enforce tribal laws constitute irreparable 

harm. See  Kiowa Indian Tribe of Oklahoma v. Hoover, 150 F.3d 1163, 1171–72 (10th Cir. 1998) 

(Tribe has made showing of irreparable harm due to the “prohibition against [the] full 

enforcement of tribal laws,  [which] significantly interferes with the Tribe's self-government.”). 

Furthermore, in the election context, federal courts note that the “counting of votes that are of 

questionable legality . . . threaten[s] irreparable harm.” Carson v. Simon, 978 F.3d 1051, 1061 

(8th Cir. 2020) (quoting Bush v. Gore, 531 U.S. 1046, 1047 (2000)). Here, if an injunction is not 

granted, Ms. Carney will receive votes unlawfully, and the counting of these votes constitutes 

“irreparable harm.”  

3. Conclusion 

For the above reasons, the Tribe requests that the Court join the Special Election Board in 

this action and grant injunctive relief against the Special Election Board ordering the Special 

Election Board to remove Carla Carney from the candidate list for the upcoming General 

Election. 
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